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By:___________
Oneo its At~tomeys

PercyL. Angelo,Esq.
PatriciaF. Sharkey,Esq.
Kevin G. Desharnais,Esq.
MAYER, BROWN, ROWE & MAW LLP
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RECEIVED
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD CLERK’S OFFICE

LOWE TRANSFER,[NC. and ) AUG 4 2003
MARSHALL LOWE, ) STATE OF ILLINOIS

) Pollution ControlBoard
Co-Petitioners, )

) PCBO3-221
vs. ) (Pollution ControlBoard

) Siting Appeal)
COUNTY BOARD OF MCHENRY )
COUNTY, ILLINOIS, )

)
Respondent. )

VILLAGE OF CARY’S RESPONSETO
PETITIONERS’ MOTION IN LIMINE

TheVillage ofCary (“Village”) is apublic body representingits interestsandthoseof its

citizensin this proceeding.TheproposedTransferStationsite is locateddirectlyadjacentto the

Village ofCary andin closeproximity to thehomesof manyCary residents.Onbehalfof the

residentsof theVillage ofCary,andby andthroughthelawyersemployedby the Village to

representits citizensin thisproceeding,theVillage herebyprovidesits responseto the

Petitioners’Motion in Limine.

1. Giventheunprecedentedreliefrequestedby this motion andthepotential thata

ruling on thismotioncould limit therecordin this casein contraventionoflaw, thismotion

shouldbe decidedby theBoardratherthantheHearingOfficer.

2. Petitioner’smotion is a self-servingattemptto limit publicparticipationin this

proceedingto Petitioner’sadvantagein contraventionoftheEnvironmentalProtectionAct and

theBoard’sruleswhich encouragepublicparticipationin all Boardproceedings.TheGeneral

Assembly’sstatedintentunderthe EnvironmentalProtectionAct is to “increasepublic

participationin the taskofprotectingtheenvironment.”415 ILCS 5/2(a)(v). Section 101.110of
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theBoard’sregulationsstates“The Boardencouragespublic participationin all of its

proceedings.”35111.Admin. Code101.110)In thefaceofthis statutoryandregulatory

mandateencouragingpublicparticipation,aswell astheBoard’sown orderin this caseand

scoresofothersiting cases,Petitionerpointsto no statutes,regulationsor caselaw which give

him aright to this unprecedentedexclusionand/ortime limitationsonoralstatementsby the

public.

3. In additionto offering no legal supportfor this unprecedentedrequest,Petitioner

offersno evidencesuggestingthereis a needto handlethishearinganydifferentlythan any of

thescoresof othersiting hearingstheBoardhasheldunderSection40.1. Thereis no factual

basisfor believingthatthecitizensattendingthis hearingwill commenton mattersoutsidethe

record. On thecontrary,therecordin this casedemonstratesthatthecitizensin largepartmade

therecordbeforetheCountyBoard— includingthetestimonyin therecordofnumeroushighly

pertinentexpertwitnessespresentedby theVillage and othercitizens. Citizenswho actively

participatedin the CountyBoardproceedinghaveno needor reasonto gooutsidetherecordin

thiscaseto find supportfor theCountyBoard’sdecision.Thesecitizensarewell versedin the

recordandhaveeveryright to highlight for the Boardtheportionsoftherecordthat supportthe

County’s decision— assurelythePetitionerhasaright to highlight anyportionsoftherecordhe

believestheBoardshouldfocuson.

4. While portrayingthis motionasbasedon aconcernthattheBoardwill be

confusedin theapplicationofthemanifestweightstandardif citizensareallowedto makeoral

commentsor speaktoo long,thePetitioner’smotionrequestsreliefthat goesfar beyond

admonishingcitizens(and anyoneelse)to limit theircommentsto the existing record. Rather,

Petitionerrequeststhat theBoardexcludeoral commentsby thepublic altogether— in a blanket

THIS DOCUMENTHAS BEEN PRINTED ON RECYCLEDPAPER

-2-



ruling. Petitioner alsoattemptsto limit eventhereadingof writtenstatementsto five minutes—

on theassumptionthat ahundredcitizenswill wantto comment.But thereis no evidencethat a

hundredofcitizenswill want to makeoral statementsat this hearing. Furthermore,given thefact

that therecordbelow is voluminous,limiting commenton it to five minuteswould be counter

productive. To do sowill forcemembersof thepublic to makeonly generalcomments,rather

thanprovidespecificcommentstied to the record. TheVillage of Cary intendsto provide

focused,record-orientedcommentswhich will necessarilytakemorethanfive minutes. These

detailedcommentsmayallow othersto shortentheircomments.But to arbitrarilylimit the

Village’s or anyothercitizen’scommentsto five minutescouldjeopardizethe recordin this

proceeding.

5. As aplethoraof Boardsiting opinionsdemonstrate,manifestweightofthe

evidenceis astandardofreviewregularlyappliedby theBoard. TheBoardhasbeenconducting

hearingsunderthis standardsinceSection40.1 wasenacted.Contraryto Petitioner’sapparent

assumption,theBoardis perfectlycapableofassigningappropriateweight to informationin the

recordandinformationpresentedat hearing. It neednot be shieldedfrom public commentin

orderto do its job.

6. Petitionerpointsto a few cases,and only one recentcase,in which theAppellate

Court overturnedtheBoard’sdecisionin asiting caseasagainstthemanifestweight. But none

oftheseAppellateCourt reversalswerebasedon afinding thattheBoardgaveimproperweight

to apublic commentmadein aSection40.1 hearing. Thefact thattheAppellateCourthas

disagreedwith theBoard in a handfulofcaseson whereto drawtheline usingthemanifest

weightstandarddoesnot supporttheconclusionthattheBoardmuststopacceptingpublic

commentat its hearings.Furthermore,shouldthePetitionerbelievethat a public commentis
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outsidetherecord,hehaseveryopportunityto pointthat out to theBoardin his brief Thereis

simply no support for thepropositionthat theBoardcannotappropriatelyapplythestandardor

revieworthatallowing public commentwill somehowtaint therecord.

7. TheBoardencouragespublic participationin its proceedings,andhasalways

allowedpublic commentat hearingson siting appeals.Typically, membersofthepublic are

givensignificantleewayin presentingtheircomments.In ourreviewof Boardsiting cases,we

foundno casein which theBoardenteredablanketorder excludingpublic commentin Board

siting appealhearings— andPetitionerhaspointedto none. We alsofound no casein which the

Boardlimited public commentto the “fundamentalfairness”issue— andagainPetitionerhas

pointedto none. Finally, contraryto Petitioner’sassertion,theBoard’staking of public

commenton whethertherecordsupportsthe local sitingbody’sdecisionhasneverbeen

construedasreversibleerror— andPetitionerhaspointedto no casein which it has.

8. In fact, thereis very goodreasontheHearingOfficer shouldnot attemptto limit

public commentin thehearingprocess.Thefar greater risk of reversibleerroris that,the

HearingOfficerdoesasPetitionerrequestsandcuts-offpublic commentin contraventionof the

statuteandregulations,or, at hearing,from thebench,withoutthebenefitofelevendaysof

CountyBoardhearingtranscriptsbeforehim, cuts-offvalid public commentactually

highlightingtherecordor providinglegalargumenton factsin therecord. Thiswould be

reversibleerror. Therecordin thiscaseis extensiveand theVillage and individual citizensfrom

both Cary andotherneighboringcommunitiesparticipatedin everydayoftheelevenCounty

Boardhearings.We submitthat the likelihood that theHearingOfficer will.mistakenlycut-off

pertinentpublic commentis greaterthanthe risk that theBoardwill bemisled in theapplication

of its standardof reviewbecausea memberofthepublic straysfrom therecord.
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9. Finally, theVillage fully agreesthat thestandardofreviewhereis manifest

weightandthat theBoardis limited to therecordpresentedto theCountyBoard. TheVillage

would welcomean instructionfrom thehearingofficer at hearingto both thepartiesandthe

public regardingtheBoard’sapplicationofthestandardofreviewand theneedto focuson

informationcontainedin therecord.

WHEREFORE,Petitioner’sassertionsarewithout merit and its Motion shouldbe denied.

RespectfullySubmitted,

TheVillage of Cary

Dated:August4, 2003 By V

On~ofits Attorneys \

PercyL. Angelo
PatriciaF. Sharkey
Kevin 0. Desharnais
Mayer,Brown,Rowe& Maw, LLP
190 S.LaSalleStreet
Chicago,IL 60603-3441
(312)782-0600
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CERTIFICATE OF SERVICE

PatriciaF. Sharkey,an attorney,herebycertifiesthat a copyoftheforegoingNoticeof
Filing andVillage of Cary’sResponseto Petitioners’Motion in Limine wasservedon the
personslisted belowby facsimileandby depositingsamein theU.S. Mail at or before5:00 p.m.
on this4th day of August2003.

David W. McArdle
Zukowski, Rogers,Flood & McArdle
50 Virginia Street
CrystalLake,IL 60014
Facsimile:815-459-9057

HearingOfficer
BradleyP.Halloran
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
Suite 11-500
100 WestRandolphStreet
Chicago,IL 60601
Facsimile:312-814-3669

PatriciaF. Sharkey
Attorneyfor Village ofCary
Mayer, Brown,Rowe& Maw LLP
190 SouthLaSalleStreet
Chicago,Illinois 60603
312-782-0600

CharlesF. Helsten
HinshawandCulbertson
100 ParkAvenue,P.O.Box 1389
Rockford, IL 61 105-1389
Facsimile: 815-963-9989
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